Chapter 173-442 WAC
CLEAN AIR RULE

SECTION 1 - OVERVIEW

NEW SECTION

WAC 173-442-010 Scope. This rule establishes GHG emissions
standards starting in 2017 for:

e Certain stationary sources.

e Petroleum product producers and importers.

e Natural gas distributors.

NEW SECTION

WAC 173-442-020 Definitions. The definitions iIn this section
apply throughout this chapter unless the context clearly requires oth-
erwise.

(1) Definitions.

(a) Actual emissions™ means GHG emissions reported under chapter
173-441 WAC except for emissions exempted under WAC 173-442-040.

(b) "Allowance™ means a limited tradable authorization to emit up
to one metric ton of carbon dioxide equivalent that is issued or oth-
erwise distributed by a GHG emission reduction program established by
a jurisdiction other than the state of Washington. Offset credits from
the same program are not considered allowances.

(c) "Baseline GHG emissions value” means a value defined by WAC
173-442-050.

(d) "Calendar year'™ means January 1 through December 31.

(e) "Carbon dioxide equivalent” or "CO, equivalent”™ or ™"COye"
means a metric measure used to compare the emissions from various GHGs
based upon their global warming potential. Ecology uses the global
warming potential values listed iIn WAC 173-441-040 to determine the
CO, equivalent of emissions.

() "Compliance obligation” means the value calculated using WAC
173-442-200(3).

(g) "Compliance period"” means a consecutive three-year period be-
ginning in 2017 (2017 through 2019), and continuing forward (2020
through 2022; 2023 through 2025; etc.).

(h) "Compliance report" means the report required by WAC
173-442-210.

(1) "Compliance threshold” means the emission levels 1in WAC
173-442-030(3).
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(J) ""Covered GHG emissions'™ means any of the following:

(1) "Covered stationary source GHG emissions™ means GHG emissions
from source categories listed In WAC 173-441-120. This includes emis-
sions voluntarily reported under chapter 173-441 WAC using methods es-
tablished in WAC 173-441-120.

(i1) "Covered petroleum product producer or importer GHG emis-
sions'™ means CO, emissions that result from the complete combustion or
oxidation of products covered under the Suppliers of Petroleum Prod-
ucts, 40 C.F.R. Part 98, Subpart MM, source category listed in WAC
173-441-120. This includes emissions voluntarily reported under chap-
ter 173-441 WAC using methods established in WAC 173-441-120.

(iii) "Covered natural gas distributor GHG emissions”™ means CO
emissions that result from the complete combustion or oxidation of
products covered under WAC 173-441-120. This includes:

(A) Natural gas and natural gas liquids listed under 40 C.F.R.
Part 98, Subpart NN; and

(B) Emissions voluntarily reported under chapter 173-441 WAC.

(iv) Exemptions are listed in WAC 173-442-040.

(k) "Covered party'” means the owner or operator of a:

(1) Stationary source located In Washington;

(i1) Petroleum product producer 1i1n Washington or iImporter to
Washington; or

(1i1) Natural gas distributor In Washington.

(1) "Curtailment” means the cessation of production at a station-
ary source greater than four consecutive months in a calendar year.
Curtailment does not include the following activities:

(1) Cessation of production to:

(A) Perform routine maintenance;

(B) Perform nonroutine maintenance;

(C) Make capital improvements to the covered party"s facility; or

(D) Perform facility life extension projects.

(11) Electric generating units are ineligible for this provision.

(m) "EITE covered party’™ means a covered party that:

(1) Has a primary North American Industry Classification System
(NAICS) code included in the following list:

(A) 311411: Frozen fruit, juice, and vegetable manufacturing;

(B) 311423: Dried and dehydrated food manufacturing;

(C) 311611: Animal (except poultry) slaughtering;

(D) 322110: Pulp mills;

(E) 322121: Paper (except newsprint) mills;

(F) 322122: Newsprint mills;

(G) 322130: Paperboard mills;

(H) 325188: All other basic i1norganic chemical manufacturing;

(1) 325199: All other basic organic chemical manufacturing;

(J) 325311: Nitrogenous fertilizer manufacturing;

(K) 327211: Flat glass manufacturing;

(L) 327213: Glass container manufacturing;

(M) 327310: Cement manufacturing;

(N) 327410: Lime manufacturing;

(0) 327420: Gypsum product manufacturing;

(P) 327992: Ultra high purity silicon manufacturing;

(Q) 331111: Iron and steel mills;

(R) 331312: Primary aluminum production;

(S) 331315: Aluminum sheet, plate, and foil manufacturing;

(T) 331419: Primary smelting and refining of nonferrous metal
(except copper and aluminum);
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(U) 334413: Semiconductor and related device manufacturing;

(V) 336411: Aircraft manufacturing;

(W) 336413: Other aircraft parts and auxiliary equipment manufac-
turing.

(i1) A covered party with a primary NAICS code in (m)(i) of this
subsection can choose not to be treated as an EITE covered party under
this rule. This decision cannot be reversed, even if there Is a change
in the operational control of the covered party. A covered party
choosing not to be treated as an EITE covered party must notify ecolo-
gy of the decision no later than:

(A) A covered party with covered GHG emissions averaging greater
than or equal to 70,000 MT CO,e per year during calendar years 2012
through 2016 must notify ecology by January 1, 2017.

(B) All other covered parties must notify ecology by January 1 of
the Ffirst year 1in their baseline period as established under WAC
173-442-050(4).

(n) "Emission reduction unit™ or "ERU"™ is an accounting unit rep-
resenting the emission reduction of one metric ton of CO,e. An emis-
sion reduction unit is composed of any GHG listed in WAC 173-441-040,
or, for the purposes of using WAC 173-442-160 (6)(b), destroyed chlor-
ofluorocarbons or hydrochlorofluorocarbons.

(o) "Emission reduction pathway'"™ means the annual reduction re-
quirement established in WAC 173-442-060 and 173-442-070.

(p) "Emission reduction requirement'” means a covered party"s lim-
it In MT COye for a compliance period based on the sum of the GHG
emission reduction pathways for that period.

() "Independent qualified organization”™ means an organization
identified by the energy facility site evaluation council as meeting
the requirements of RCW 80.70.050.

(r) "Renewable energy credit" means a tradable certificate of
proof of an eligible renewable resource that is verified by the renew-
able energy credit tracking system identified in WAC 194-37-210(1) and
which i1ncludes all of the nonpower attributes associated with that
electricity as i1dentified in RCW 19.285.030.

(s) "Reserve™ means an account established by ecology to ensure
consistency with an aggregate emission cap for the program and for
purposes consistent with this chapter.

(t) "Vintage year'" means the calendar year in which an ERU 1is
first recorded, or, iIn the case of an allowance, the year designated
as the vintage year for that allowance by the GHG emission reduction
program supplying the allowance.

(2) Definitions from chapter 173-441 WAC. If subsection (1) of
this section provides no definition, the definition found in chapter
173-441 WAC applies.

(3) Definitions from chapter 173-400 WAC. If subsections (1) and
(2) of this section provide no definition, the definition found 1in
chapter 173-400 WAC applies.

(4) Acronym list.

CO, means carbon dioxide.

CO,e means carbon dioxide equivalent.

EITE means energy intensive and trade exposed.

ERU means an emission reduction unit.

GHG means greenhouse gas.

MT means metric ton.

MT CO,e means metric ton of carbon dioxide equivalent.

REC means Renewable Energy Credit.
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SECTION 2 - APPLICABILITY REQUIREMENTS

NEW SECTION

WAC 173-442-030 Applicability. Who does this rule apply to?

(1) Emission reduction requirements apply to a covered party when
their three calendar year rolling average, beginning with calendar
year 2012, covered GHG emissions are greater than or equal to the com-
pliance threshold in the corresponding compliance period in Table 1 of
this section.

(2) Exception. Applicability to this chapter begins no earlier
than 2020 for EITE covered parties and petroleum product importers.

(3) Compliance threshold. A covered party with covered GHG emis-
sions that have a three calendar year rolling average, beginning with
calendar year 2012, greater than or equal to the compliance threshold
in Table 1 must comply with their compliance obligation under WAC
173-442-200.

Table 1
Compliance Threshold

Compliance Threshold First Compliance Period
(MT COyelYear) (Calendar Year)
100,000 2017-19*
95,000 2020-22
90,000 2023-25
85,000 2026-28
80,000 2029-31
75,000 2032-34
70,000 2035 and beyond

*  The 100,000 MT COye/Year threshold is used for the three
calendar year rolling average applicability determination
beginning in 2012.

(4) Whenever there is any change that affects covered GHG emis-
sions, a covered party must reevaluate whether this chapter applies.
Changes include, but are not limited to:

(a) Revised emissions calculations or other calculations;

(b) Process modifications;

(c) Changes in operating hours;

(d) Changes in production;

(e) Changes in fuel or raw material use;

() Addition of equipment;

(g) Source expansion;

(h) Changes in the compliance threshold; and

1) Changes to this chapter.

(5) A covered party is not subject to the requirements in this
section:

(a) After three consecutive years of covered GHG emissions less
than 50,000 MT CO,e; and
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(b) Compliance with the requirements iIn WAC 173-442-210(7).

(6) Voluntary participation.

(a) An entity with covered GHG emissions below the compliance
threshold during a compliance period can choose to participate volun-
tarily in this chapter. A voluntary participant must comply with the
requirements for a covered party except that a voluntary participant
does not have a GHG emission reduction requirement.

(b) Opt-out.

(i) A voluntary party who elected to become a covered party by
voluntarily participating in this chapter may decide later to return
to exempt status.

(i1) For a voluntary party to opt-out of this chapter and for it
to be effective, the voluntary party must complete all actions speci-
Tied below.

(A) The actions must be completed and documentation submitted iIn
a format specified by ecology.

(B) A voluntary covered party that wishes to opt-out of this pro-
gram must apply to ecology by September 1 of the last year of a com-
pliance period.

(i11) Notification requirements.

(A) Provide a ninety-day notice of intent to opt-out and a pro-
posed effective date for the completion of the opt-out process; and

(B) Submit a final compliance report.

NEW SECTION

WAC 173-442-040 Exemptions. (1) Covered GHG emissions do not
include:

(a) The following subparts referenced in Table 120-1 in WAC
173-441-120;

(i) Manure Management: Subpart JJ;

(i1) Suppliers of Coal-Based Liquid Fuels: Subpart LL;

(ii1) Suppliers of Industrial Greenhouse Gases: Subpart 00;

(iv) Importers and Exporters of Fluorinated Greenhouse Gases Con-
tained in Pre-Charged Equipment or Closed-Cell Foams: Subpart QQ.

(b) CO, from iIndustrial combustion of biomass in the form of fuel
wood, wood waste, wood by-products, and wood residuals, as provided iIn
RCW 70.235.020(3);

(c) CO, that is converted into mineral form and that is not emit-
ted into the atmosphere; and

(d) Emissions from a coal-fired baseload electric generation fa-
cility in Washington that emitted more than one million tons of GHGs
in any calendar year prior to 2008, as provided in RCW 80.80.040(3).

(2) Covered GHG emissions from petroleum product producer or iIm-
porter do not include:

(a) CO, emissions that would result from the complete combustion
or oxidation of the following products as specified 1In 40 C.F.R. Part
98, Table MM-1, as adopted by May 1, 2016:

(1) Kerosene-type jet fuel;

(i1) Residual fuel o1l No. 5 (nhavy special);

(i11) Residual fuel oil No. 6 (a-k.a. bunker C);

(iv) Petrochemical feedstocks: Naphthas (< 401 °F);

(v) Petrochemical feedstocks: Other oils (> 401 °F);
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(vi) Lubricants;

(vii) Waxes; and

(viiil) Asphalt and road oil.

(b) CO, emissions that result from the complete combustion or ox-
idation of products when all of the following occur:

(i) The products are exported from Washington;

(i1) Final destination of the product is outside of Washington;
and

(ifi1) The GHG emissions associated with exported petroleum prod-
ucts are voluntarily reported in compliance with chapter 173-441 WAC.

(3) Covered GHG emissions for a natural gas distributor do not
include:

(a) Emissions from the combustion, oxidation, or other use of
products supplied to a covered party or voluntary party that has an
emission reduction requirement; or

(b) Units or processes exempted In subsection (4) of this sec-
tion.

(4) Stationary sources included in the Clean Power Plan (40
C.F.R. Part 60 Subpart UUUU) will be considered to comply with the re-
quirements of this chapter at the beginning of the first compliance
period of the Clean Power Plan provided that:

(a) EPA has approved Washington®s implementation plan for the
Clean Power Plan;

(b) The approved implementation plan requires greater GHG emis-
sions reduction than required under 40 C.F.R. Part 60, Subpart UUUU;
and

(c) When a unit within a covered party"s facility is subject to
the Clean Power Plan, then only the GHG emissions from that unit(s)
are covered under this subsection.

NEW SECTION

WAC 173-442-050 Baseline GHG emissions value for non-EITE cov-
ered parties. (1) Ecology must assign a baseline GHG emissions value
to each non-EITE covered party. Covered parties fall into two catego-
ries:

(a) Category 1. A covered party with covered GHG emissions aver-
aging greater than or equal to 70,000 MT COse per year during calendar
years 2012 through 2016; or

(b) Category 2. A covered party which:

(1) Is a voluntary participant who chooses to participate In the
program;

(i1) Did not operate between calendar years 2012 through 2016;

(ii1) Had average covered GHG emissions less than 70,000 MT CO»e

per year during calendar years 2012 through 2016; or

(iv) Is a petroleum product importer. This only applies to cov-
ered GHG emissions associated with imported petroleum products.

(c) Ecology may adjust the baseline GHG emissions value for Cate-
gory 1 or 2 covered parties based on:

(1) Reported GHG emissions data when the calculation methodology
approved under chapter 173-441 WAC changes.

(i1) Updated annual GHG reports or an assigned emissions level
under WAC 173-441-086.
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Table 2
Baseline GHG Emissions Value Determination for Non-EITE Covered Par-

ties
Operated o
2012 — 2016 Average GHG Emissions
Covered Party (at least 3 calendar years) (MT COge/year) Ecology Action
Category 1 Yes > 70,000 Assign baseline
Refer to subsections (1), (2) and (3) of
this section
Category 2 Yes Assign baseline when emissions
<70.000 reach 70,000 MT COoe, or if requested
No ’ Refer to subsections (1), (4) and (5) of
this section
N/A or No > 70,000 Assign baseline
Refer to subsections (1), (4) and (5) of
this section

(2) Data sources for setting a Category 1 baseline GHG emissions
value. Ecology must use the following sources of data to set a Catego-
ry 1 baseline GHG emissions value.

(a) Annual GHG emissions reports submitted under chapter 173-441
WAC; or

(b) An assigned emissions level established under WAC
173-441-086.

(c) Petroleum product producers and natural gas distributors must
submit to ecology all emissions data submitted to EPA, or required to
be retained by EPA, under 40 C.F.R. Part 98, Subparts MM and NN for
calendar years 2012 through 2016. This submission to ecology must be
complete by March 31, 2017, and consistent with the methods establish-
ed in chapter 173-441 WAC.

(d) Ecology must use one of the following sources of information
to adjust the baseline GHG emissions value of petroleum product pro-
ducers that adjust their compliance obligation to account for exported
petroleum products as specified In WAC 173-442-040 (2)(b):

(i) The petroleum products producer®s GHG emissions for calendar
years 2012 through 2016 associated with exported petroleum products
voluntarily reported by October 31, 2017, using the methods establish-
ed in WAC 173-441-120; or

(i1) An assigned GHG emissions level for the petroleum product
producer®s exported petroleum products based on methods established in
WAC 173-441-086. Ecology may choose to base the assigned emissions
level on either:

(A) GHG emissions data associated with exported petroleum prod-
ucts reported during calendar years 2017 through 2019 using the meth-
ods established in WAC 173-441-120; or

(B) Ecology®"s estimate of the petroleum product producer®s GHG
emissions data associated with exported petroleum products during cal-
endar years 2012 through 2016.

(3) Process to calculate a Category 1 baseline GHG emissions val-
ue.

(a) Ecology must calculate the Category 1 baseline GHG emissions
value based on the average (in MT COye per year) of:

(i) Five years of covered GHG emissions data between 2012 through
2016; or

(i1) At least three years of covered GHG emissions subject to (b)
of this subsection.
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(b) Ecology may omit a specific calendar year from calculating
the baseline GHG emissions value when the data meets at least one of
the following criteria:

(i) The data represents a significant difference from the average
data based on all of the following:

(A) Primarily caused by a change in the GHG emissions calculation
methodology approved under chapter 173-441 WAC during the baseline pe-
riod that is not correctable by adjusting the existing reported GHG
data;

(B) The GHG emissions calculation methodology produced a fifteen
percent or more difference between that calendar year®s GHG emissions
and the 2012 through 2016 average of GHG emissions using the methodol-
ogy in (a) of this subsection; and

(C) The change 1is not the result of a process or production
change regardless of how large, unusual, or outside of the control of
the covered party; or

(i1) The calendar year contains a period of curtailment.

(c) Ecology may adjust the baseline GHG emissions value of a nat-
ural gas distributor to account for increases or decreases in the nat-
ural gas distributor®s covered GHG emissions due to changes related to
other covered parties®™ covered GHG emissions as specified iIn WAC
173-442-040(3). Any adjustment to the baseline GHG emissions value
should be designed to maintain a consistent aggregate GHG emission re-
duction pathway for both the natural gas distributor and the other
covered party.

(4) Setting a Category 2 baseline GHG emissions value. Ecology
must assign a baseline GHG emissions value based on the Tfirst three
consecutive calendar years after 2012 with average covered GHG emis-
sions during normal operations greater than or equal to 70,000 MT
COye, or when requested by a voluntary participant. Ecology must use
one of the following methods to set a Category 2 baseline GHG emis-
sions value consistent with subsection (3)(a) of this section.

(a) Method 1: For existing operations, ecology must set the base-
line GHG emissions value:

(i) Using the average of three years of covered GHG emissions (MT
COye/year) from annual GHG reports (WAC 173-441-120 or 173-441-086);

(i1) Ecology may adjust covered GHG emissions using existing re-
ported GHG emissions data when the calculation methodology approved
under chapter 173-441 WAC changes.

(b) Method 2: For modified operations, ecology must set the base-
line GHG emissions value for a covered party that modifies i1ts opera-
tions using the following methods:

(1) Existing emission unit: Use method 1; and

(i1) New or modified emissions unit: Use method 3.

(c) Method 3: For new operations that result In a new covered
party, ecology must set the baseline GHG emissions value using one of
the following methods:

(1) The average of the first three years of covered GHG emissions
(MT CO,e/year) under normal operation from annual GHG reports (WAC
173-441-120 or 173-441-086); or

(i1) The benchmarking process iIn subsection (5) of this section.

(5) Benchmarking process.

(a) Responsibilities for covered parties subject to subsection
(4)(c) of this section.

(1) The covered party must provide requested emissions informa-
tion to ecology within sixty working days of a request.

[ 8] 0TS-7982.8



(i1) The covered party must provide documentation of the follow-
ing data to allow ecology to calculate actual or projected actual
emissions:

(A) Information about the GHG emitting processes;

(B) Actual or projected production data;

(C) Actual or projected operating days and hours of operation
during a calendar year;

(D) Other information requested by ecology;

(ini) Application materials submitted to ecology for a permit ac-
tion need only reference dates of the submittal and the office that
received the information.

(iv) The covered party must provide access to personnel or hired
consultants who can assist ecology in assigning the baseline GHG emis-
sions value.

(b) Ecology responsibilities. Ecology must set the baseline GHG
emissions value using the following method:

(i) Ecology must set the baseline GHG emissions value at an emis-
sions rate equal to the ninety percent most efficient facility in all
surveyed stationary sources using the benchmarking process in (b)(ii1)
of this subsection.

(i1) In establishing the benchmark, ecology must:

(A) Use data from similar or identical existing parties and sour-
ces.

(B) Determine the appropriate production or product measure for
the benchmark.

(C) Use operating and emissions data from existing sources from
calendar years 2012 through 2016. Beginning in January 1, 2017, use
emissions data for the most recent three years of data.

(D) Calculate covered GHG emissions using methodologies in WAC
173-441-120.

(E) Estimate covered GHG emissions using best available informa-
tion when a covered party fails to provide emissions data within sixty
working days of a request.

(c) To set the baseline GHG emissions value, ecology may request
from a covered party:

(i) Information about the GHG emitting processes included in a
notice of construction, prevention of significant deterioration, or
nonattainment area new source review permit application.

(i1) Materials submitted to a nonecology permitting authority re-
lated to a permit application.

(i11) Other information necessary to calculate actual or projec-
ted emissions.

NEW SECTION

WAC 173-442-060 GHG emission reduction pathway. Ecology must
assign a GHG emission reduction pathway to all covered parties with
baseline GHG emissions values greater than or equal to 70,000 MT COse,
or when requested by a voluntary participant.

(1) For non-EITE covered parties, ecology assigns the GHG emis-
sion reduction pathway to the covered party based on their baseline
GHG emissions value.
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(a) The GHG emission reduction pathway for the Ffirst calendar
year a covered party meets or exceeds the compliance threshold in WAC
173-442-030(3) 1i1s the baseline GHG emissions value for that covered
party.

(b) Annual decrease subsequent to the first calendar year a cov-
ered party meets or exceeds the compliance threshold 1iIn WAC
173-442-030(3).

(i) The GHG emission reduction pathway decreases annually by an
additional one and seven tenths of a percent (1.7%) of the covered
party"s baseline GHG emissions value.

(i1) The additional one and seven tenths of a percent (1.7%) ad-
justment to a GHG emission reduction pathway does not apply to any
calendar year that includes curtailment recognized by ecology.

(ifi) Beginning iIn calendar year 2036, the emission reduction
pathway remains constant at the value calculated for calendar year
2035.

(2) Ecology will 1issue a regulatory order as provided in WAC
173-442-200(6) to each covered party which contains:

(a) The GHG emission reduction pathway in units of MT CO,e for
each calendar year in the compliance period; and

(b) The total reduction pathway for each compliance period.

(3) For EITE covered parties the GHG emission reduction pathway
is determined per WAC 173-442-070.

NEW SECTION

WAC 173-442-070 GHG emission reduction pathway and emission re-
duction requirement for EITE covered parties. Ecology must establish
the GHG emission reduction pathway for each EITE covered party using
the procedures iIn this section. A mass-based GHG emission reduction
pathway under WAC 173-442-060(1) does not apply to EITE covered par-
ties.

(1) Production data reporting requirements. Each EITE covered
party must its report annual production data, as specified by ecology,
concurrent with their annual GHG report under chapter 173-441 WAC.
Production data must be reported for each calendar year in the base-
line period and each calendar year with an emission reduction require-
ment.

(2) Determine the output-based baseline. Ecology must calculate
the output-based baseline for each EITE covered party. The output-
based baseline is calculated once for each EITE covered party and re-
mains constant for all calendar years.

(a) Determine average GHG emissions and production data for the
output-based baseline period.

(i) Use the EITE covered party"s average emissions and average
production data during the 2012 through 2016 period for EITE covered
parties with:

(A) Covered GHG emissions averaging greater than or equal to
70,000 MT CO,e per year during calendar years 2012 through 2016; and

(B) At least three fTull calendar years of covered GHG emissions
reported under chapter 173-441 WAC during that period.

(i1) For all other EITE covered parties, use the EITE covered
party®s average emissions and average production data during the first
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three consecutive calendar years after 2012 of covered GHG emissions
under normal operations greater than or equal to 70,000 MT COye per
year reported under chapter 173-441 WAC.

(iti) The data used for (@)(1) and (ii) of this subsection will
not include data for years that would meet the criteria iIn WAC
173-442-050 (3)(b).

(b) Divide average emissions by average production to get the
output-based baseline.

(c) Ecology may adjust the output-based baseline for EITE covered
parties based on:

(i) Reported GHG emissions data when the calculation methodology
approved under chapter 173-441 WAC changes.

(i1) Updated annual GHG reports or an assigned emissions level
under WAC 173-441-086.

(3) Determine the efficiency improvement rate. Ecology must cal-
culate the efficiency improvement rate for each EITE covered party.
The efficiency improvement rate is calculated once for each EITE cov-
ered party concurrently with the output-based baseline and remains
constant for all calendar years.

(a) Ecology must calculate an efficiency intensity distribution
for each sector with an EITE covered party that meets the requirements
in WAC 173-442-030.

(i) Ecology must use the following information to calculate the
efficiency intensity distribution for each sector:

(A) GHG emissions data must be comparable to the EITE covered
party"s data reported under chapter 173-441 WAC or subsection (1) of
this section and come from the following sources:

(1) EPA"s GHG Reporting Program;

(11) Other national programs;

(111) Trade associations; or

(1V) Other similar sources.

(B) Production data must come from:

(1) EPA"s GHG Reporting Program;

(11) National emissions inventory;

(111) Energy information agency;

(1V) Other national programs;

(V) Trade associations; or

(V1) Other similar sources.

(C) If ecology determines no production data or emissions data 1is
available to establish an efficiency iIntensity distribution for a sec-
tor, ecology may use existing benchmarking information for the sector.
To use the data, ecology must determine that the benchmark is:

(1) Reasonably current; and

(11) Detailed enough to determine the efficiency intensity dis-
tribution.

(D) Ecology must use data from the same time period as the out-
put-based baseline period whenever possible.

(i1) Ecology calculates the efficiency intensity distribution for
a sector by using paired GHG emissions and production data to create a
ranking of efficiencies for sample facilities iIn that sector. Alter-
nately, existing benchmarking information is used as described 1iIn
() (1) (C) of this subsection.

(b) Ecology must compare the output-based baseline for each EITE
covered party to the efficiency intensity distribution for that EITE
covered party"s sector to determine the EITE covered party"s efficien-
cy improvement rate.
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(i) If the EITE covered party®s output-based baseline is less ef-
ficient than or equal to the twenty-fifth percentile value of the sec-
tor®s efficiency intensity distribution, then ecology must set the
EITE covered party"s efficiency improvement rate at a level that would
reduce emissions at a rate faster than required to meet the GHG emis-
sion reduction pathway that would have been required by WAC
173-442-060 (1)(b)(i). The efficiency iImprovement rate must not be
more than one percent per year of the EITE covered party®"s baseline
GHG emissions value faster than would have been required by WAC
173-442-060 (1) (b)(1).

(i1) If the EITE covered party"s output-based baseline is more
efficient than or equal to the seventy-fifth percentile value of the
sector”s efficiency intensity distribution, then ecology must set the
EITE covered party"s efficiency improvement rate at a level that would
reduce emissions at a rate slower than required to meet the GHG emis-
sion reduction pathway that would have been required by WAC
173-442-060 (1)(b)(i). The efficiency iImprovement rate must not be
less than one percent per year of the EITE covered party"s baseline
GHG emissions value slower than would have been required by WAC
173-442-060 (1) (b)(1).

(iti1) If the EITE covered party®"s output-based baseline is be-
tween the twenty-fifth and seventy-fifth percentile values of the sec-
tor®s efficiency intensity distribution, then ecology must set the
EITE covered party"s efficiency improvement rate at a level that would
reduce emissions at a rate consistent with meeting the GHG emission
reduction pathway that would have been required by WAC 173-442-060
) (1).

(iv) IT ecology determines an EITE covered party has not supplied
sufficient information to complete this assessment, then the EITE cov-
ered party"s efficiency improvement rate must be set at a level that
would reduce emissions at a rate faster than required to meet the GHG
emission reduction pathway that would have been required by WAC
173-442-060 (1)(b)(i). The efficiency iImprovement rate must not be
more than one percent per year of the EITE covered party®"s baseline
GHG emissions value Tfaster than would have been required by WAC
173-442-060 (1)(b)(1).

(v) If ecology determines that there is not enough information to
establish an efficiency iIntensity distribution for a sector, then EITE
covered parties in that sector will be assigned an efficiency iImprove-
ment rate at a level that would reduce emissions at a rate consistent
with meeting the GHG emission reduction pathway that would have been
required by WAC 173-442-060 (1)(b)(1).

(4) Determine the GHG emission reduction pathway. By January 30
of the second year of each compliance period, ecology will issue a
regulatory order as provided in WAC 173-442-200(6) to each EITE cov-
ered party with its GHG emission reduction pathway in units of MT COje
for each calendar year iIn the compliance period. Ecology will deter-
mine the GHG emission reduction pathway for each compliance period us-
ing the following approach:

(a) Calculate the EITE covered party"s average production based
on reported data for the following time period:

(i) For the 2020 through 2022 compliance period: Use average pro-
duction data from calendar years 2017 through 2019.

(i1) For EITE covered parties with a first compliance obligation
after the 2020 through 2022 compliance period: Use average production
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data from the three calendar year period prior to their first compli-
ance period with a compliance obligation.

(iti1) For all other compliance periods, use average production
data from the previous compliance period.

(b) The EITE covered party®"s GHG emission reduction pathway 1is
calculated using Equation 1.

Equation 1
RP, = (APXxOB) - (APxOBXERX(Yy-1))
Where:
RPy = GHG emission reduction pathway for year "x" (MT CO,e for
year "'xX™)

AP = Average production data as specified in subsection (4)(a) of
this section (units of production)

OB = Output-based baseline as specified iIn subsection (2) of this
section (MT CO,e/units of production)

ER = Efficiency improvement rate as specified in subsection (3)
of this section (% as a decimal)

Yy = The number of calendar years the EITE covered party has been
subject to WAC 173-442-030. The Tfirst calendar year is designated as
calendar year number one.

(c) Any calendar year containing curtailment recognized by ecolo-
gy does not count toward the total years In Y.

(d) Beginning iIn calendar year 2036, Yy remains constant at the
number of years determined for calendar year 2035.

SECTION 3 - COMPLIANCE OPTIONS

NEW SECTION

WAC 173-442-100 Emission reduction units. (1) A covered party
may use ERUs to meet the compliance obligation in WAC 173-442-200.

(2) ERUs must originate from GHG emission reductions occurring
within Washington unless derived from allowances under WAC
173-442-170.

(3) Mandatory retirement of ERUs for compliance.

(a) Ecology must retire an ERU applied to meet a compliance obli-
gation.

(b) The use of an ERU for compliance, as recorded in a compliance
report required by WAC 173-442-200 or the registry established in WAC
173-442-230, permanently and irrevocably disqualifies any further use
of the unit.
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NEW SECTION

WAC 173-442-110 Generating emission reduction units. ERUs may
be generated in the following manner:

(1) Actual emissions below GHG emission reduction requirement.
Covered parties (including voluntary parties) may generate an ERU when
actual covered GHG emissions, as reported per the requirements of
chapter 173-441 WAC for a compliance period, are below the emission
reduction requirements for that compliance period. The covered party
may generate ERUs in an amount equal to the difference between the re-
ported covered GHG emissions and the higher GHG emission reduction re-
quirement.

(2) Emission reduction projects, programs, or activities. A
project, program, or activity allowed under WAC 173-442-160 may gener-
ate ERUs consistent with WAC 173-442-150.

(3) GHG emission markets external to the state of Washington. A
covered party may generate ERUs consistent with WAC 173-442-170.

NEW SECTION

WAC 173-442-120 Recording emission reduction units. (1) ERUs
exist solely as an accounting mechanism and are not property rights.

(2) Each covered party must keep a record for ten years in a man-
ner prescribed by ecology of any ERUs generated or obtained.

(3) Any ERU generated must be recorded with its vintage year in
the registry established in WAC 173-442-230 and the compliance report
of the covered party.

(4) A covered party must report ERUs through the compliance re-
port and accounts maintained iIn the registry established in WAC
173-442-230.

NEW SECTION

WAC 173-442-130 Banking emission reduction units. (1) A covered
party may bank an ERU for ten years.

(2) Banked ERUs are recorded iIn the registry established in WAC
173-442-230.

(3) First in, first out provision.

(a) The covered party must withdraw an ERU with the oldest vin-
tage year first.

(b) Within the same vintage year the covered party has the option
to select which ERUs to withdraw.

NEW SECTION

WAC 173-442-140 Exchanging emission reduction units. Covered
parties may transfer ERUs under the conditions in this section.

[ 14 ] 0TS-7982.8



(1) Required documentation.

(a) Documentation of an ERU transfer may consist of contractual
arrangements, memoranda of understanding, or other similar records
with sufficient detail to document the transfer of the ERU from one
covered party to another.

(b) The transfer of ERUs occurs between accounts in the registry
established in WAC 173-442-230.

(2) Tracking emission reduction units. The covered party must
document each transfer of an ERU iIn the compliance report in a format
specified by ecology and 1iIn the registry established 1iIn WAC
173-442-230.

(3) Role of third-parties iIn transactions.

(a) Entities other than covered parties may facilitate, broker,
or assist covered parties to transfer ERUs recorded in accounts iIn the
registry, but they may not hold ERUs.

(b) Only covered parties, ecology, and voluntary participants may
hold ERUs.

NEW SECTION

WAC 173-442-150 Criteria for activities and programs generating
emission reduction units. (1) General criteria. An activity or pro-
gram generating ERUs must meet all of the following criteria. Emission
reductions from activities or programs must be:

(a) Real, specific, identifiable, and quantifiable;

(b) Permanent: The activity or program must result In an irrevo-
cable and nonreversible reduction In GHGs released to the atmosphere;

(c) Enforceable by the state of Washington;

(d) Verifiable as described by WAC 173-442-210; and

(e) Additional to existing law or rule, and any supplementary re-
quirements necessary to meet the conditions of WAC 173-442-160 (2)(a).-

(i) If an emission reduction 1is required by another statute,
rule, or other legal requirement, the emission reduction cannot be
used in this program.

(i1) Emission reductions resulting in part or in whole from the
policies below can be used to comply with the requirements of this
chapter:

(A) The EPA Clean Power Plan (40 C.F.R. Part 60, Subpart UUUU)
consistent with WAC 173-442-040(4).

(B) Washington®s GHG emission performance standard (RCW
80.80.040);

(C) Washington®s CO, mitigation standard for fossil-fueled ther-
mal electric generation fTacilities (through an energy facility site
evaluation council site certificate or by chapter 80.70 RCW); emission
reductions must result from mitigation projects, as defined in RCW
80.70.010; or

(D) Commute trip reduction programs as established through RCW
70.94.527 per WAC 173-442-160(3).

(2) RCW 70.235.030(3) establishes that CO, emissions from the in-
dustrial combustion of biomass in the form of fuel wood, wood waste,
wood by-products, and wood residuals are carbon neutral and result in
zero CO, emissions.
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NEW SECTION

WAC 173-442-160 Activities and programs recognized as generating
emission reduction units. (1) Ecology will accept ERUs from the ac-
tivities and programs described below, provided they comply with
third-party verification under WAC 173-442-220, the requirements of
this section, and WAC 173-442-150:

e Transportation activities;

Combined heat and power activities;

Energy activities;

Livestock and agricultural activities;

Waste and wastewater activities;

Industrial sector activities;

Certain EFSEC recognized emission reductions; and
Ecology approved emission reductions.

(2) To generate an ERU, the following must occur:

(a) If a protocol is listed from an external registry program,
then the emission reduction must be registered on that registry along
with the information necessary to establish eligibility to meet the
criteria of this chapter.

(b) Where a process is listed instead of a registry-specific pro-
tocol, all steps of the process must be followed in a manner approved
by ecology and any other departments referenced in the applicable
process.

(c) Emission reduction projects implemented consistent with this
section and that are physically located at a stationary source facili-
ty must not be project types included in the methodologies used In the
emission calculations that generate the covered GHG emissions for the
covered party with the facility reporting as per chapter 173-441 WAC.

(d) Third-party verification must occur as per WAC 173-442-220.

(3) Transportation activities. Transportation activities must:

(a) Use less energy or different forms of energy for transporta-
tion through the application of:

(i) Emission Reductions through Improved Efficiency of Vehicle
Fleets methodology from the American Carbon Registry (using a version
approved by that program no later than September 1, 2016); or

(i1) Methodology for GHG Emission Reductions through Truck Stop
Electrification from the American Carbon Registry (using a version ap-
proved by that program no later than September 1, 2016).

(b) Exceed workplace targets for a commute trip reduction program
established under the authority of RCW 70.94.527 according to the fol-
lowing:

(i) Organizations that participate in commute trip reduction pro-
grams may generate ERUs if they provide data and surveys consistent
with the requirements of their applicable program and those of the de-
partment of transportation.

(i1) Generation of ERUs will be derived from reductions in the
drive-alone trip rate at workplaces participating In commute trip re-
duction programs, as tracked and reported by the department of trans-
portation.

(iti) The drive-alone trip rate will be measured relative to a
baseline maintained by the department of transportation consisting of
the average of the 201372014 and 2015/2016 commute trip reduction pro-
gram survey years. An imputed baseline will be used for organizations
that enter commute trip reduction programs iIn years after 2016.
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(iv) GHG emission reductions associated with reductions in the
drive-alone trip rate will be calculated by the department of trans-
portation.

(v) Ecology will assign the appropriate quantity of ERUs.

(4) Combined heat and power activities. Combined heat and power
projects demonstrating GHG emission reductions through a methodology
submitted to and approved by ecology.

(5) Energy measures. Energy efficiency measures and demand side
management of electricity and natural gas consumption In Washington,
and alternative energy generation technologies located in Washington
may generate ERUs.

(a) The acquisition of conservation and energy efficiency in ex-
cess of the targets required by the Energy Independence Act per RCW
19.285.040 and any additional acquisition targets established by the
utilities and transportation commission by rule or order may generate
ERUs.

(i) Eligible conservation and energy efficiency must be reported
to the department of commerce or the utilities and transportation com-
mission in accordance with its rules or orders, and consistent with
RCW 19.285.070.

(i1) Utilities that are not qualifying utilities, as defined in
RCW 19.285.030, may voluntarily submit data on their conservation and
energy efficiency acquisitions to the department of commerce iIn ac-
cordance with its rules and in a manner consistent with RCW 19.285.070
to generate ERUs under this section.

(iiti1) Only conservation and energy efficiency that exceeds the
targets established through RCW 19.285.040, targets for natural gas
conservation put in place through order, and any additional targets
established by the utilities and transportation commission by rule or
order i1s eligible to generate ERUs.

(b) The acquisition and subsequent retirement of renewable energy
credits that are not retired for purposes of complying with the Energy
Independence Act or other regulatory or voluntary programs may gener-
ate ERUs.

(i) Renewable resources eligible for generating ERUs include eli-
gible renewable resources as defined by RCW 19.285.030(12) except that
only those eligible renewable resources physically located in Washing-
ton may generate ERUs.

(i1) ERUs may only be generated if a sufficient quantity of re-
newable energy credits are retired in the renewable energy credit
tracking system identified in WAC 194-37-210(1) and the following con-
ditions are met:

(A) Each renewable energy credit retired must have the appropri-
ate notation within the tracking system that the renewable resource is
eligible for Washington compliance for the Energy Independence Act or
this rule.

(B) Renewable energy credits must be retired consistent with the
operating rules of the renewable energy credit tracking system and in
the proper retirement account within the tracking system as desighated
by the Washington renewable energy credit tracking system administra-
tor.

(C) Any renewable energy credit used for the purposes of generat-
ing ERUs must not have been retired or otherwise used for any other
program or requirements.

(D) The renewable energy credit tracking system account holder
must establish the department of commerce as a state program adminis-
trator with access to the account holder®s compliance reports.
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(c) The quantity of ERUs generated from exceeding conservation
targets as per (a) of this subsection or from retiring renewable ener-
gy credits as per (b) of this subsection is computed by assuming ei-
ther:

(i) For electrical energy efficiency, conservation, and alterna-
tive energy measures:

(A) The marginal resource for which an electrical conservation
project or the renewable energy generation is avoiding IS a new com-
bined-cycle natural gas thermal electric generation turbine sited iIn
Washington.

(B) The average rate of GHG emissions for such a turbine is nine
hundred seventy pounds per megawatt-hour, as per the determination
made in WAC 194-26-020.

(C) That under these assumptions one ERU may be generated by re-
tiring two and one-quarter renewable energy credits or for exceeding a
conservation target by two and one-quarter megawatt-hours.

(i1) For natural gas energy efficiency and conservation th